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dispute and shall explain why addi-
tional proceedings are necessary. 

(c) Hearing. Ordinarily, the adminis-
trative law judge shall hold an oral evi-
dentiary hearing only on disputed 
issues of material fact which cannot be 
adequately resolved through written 
submissions.

§ 308.181 Recommended decision. 

The administrative law judge shall 
file with the Executive Secretary a rec-
ommended decision on the fee applica-
tion not later than 90 days after the fil-
ing of the application or 30 days after 
the conclusion of the hearing, which-
ever is later. The recommended deci-
sion shall include written proposed 
findings and conclusions on the appli-
cant’s eligibility and its status as a 
prevailing party and an explanation of 
the reasons for any difference between 
the amount requested and the amount 
of the recommended award. The rec-
ommended decision shall also include, 
if at issue, proposed findings on wheth-
er the FDIC’s position was substan-
tially justified, whether the applicant 
unduly protracted the proceedings, or 
whether special circumstances make 
an award unjust. The administrative 
law judge shall file the record of the 
proceeding on the fee application and, 
at the same time, serve upon each 
party a copy of the recommended deci-
sion, findings, conclusions, and pro-
posed order.

§ 308.182 Board of Directors action. 

(a) Exceptions to recommended decision. 
Within 20 days after service of the rec-
ommended decision, findings, conclu-
sions, and proposed order, the appli-
cant or counsel for the FDIC may file 
with the Executive Secretary written 
exceptions thereto. A supporting brief 
may also be filed. 

(b) Decision of Board of Directors. The 
Board of Directors shall render its deci-
sion within 60 days after the matter is 
submitted to it by the Executive Sec-
retary. The Executive Secretary shall 
furnish copies of the decision and order 
of the Board of Directors to the par-
ties. Judicial review of the decision 
and order may be obtained as provided 
in 5 U.S.C. 504(c)(2).

§ 308.183 Payment of awards. 

An applicant seeking payment of an 
award made by the Board of Directors 
shall submit to the Executive Sec-
retary a statement that the applicant 
will not seek judicial review of the de-
cision and order or that the time for 
seeking further review has passed and 
no further review has been sought. The 
FDIC will pay the amount awarded 
within 30 days after receiving the ap-
plicant’s statement, unless judicial re-
view of the award or of the underlying 
decision of the adversary adjudication 
has been sought by the applicant or 
any other party to the proceeding.

Subpart Q—Issuance and Review 
of Orders Pursuant to the 
Prompt Corrective Action Pro-
visions of the Federal Deposit 
Insurance Act

SOURCE: 57 FR 44897, Sept. 29, 1992, unless 
otherwise noted.

§ 308.200 Scope. 

The rules and procedures set forth in 
this subpart apply to banks, insured 
branches of foreign banks and senior 
executive officers and directors of 
banks that are subject to the provi-
sions of section 38 of the Federal De-
posit Insurance Act (section 38) (12 
U.S.C. 1831o) and subpart B of part 325 
of this chapter. 

[57 FR 44897, Sept. 29, 1992; 57 FR 48426, Oct. 
23, 1992]

§ 308.201 Directives to take prompt 
corrective action. 

(a) Notice of intent to issue directive—
(1) In general. The FDIC shall provide 
an undercapitalized, significantly 
undercapitalized, or critically under-
capitalized bank prior written notice of 
the FDIC’s intention to issue a direc-
tive requiring such bank to take ac-
tions or to follow proscriptions de-
scribed in section 38 that are within 
the FDIC’s discretion to require or im-
pose under section 38 of the FDI Act, 
including sections 38 (e)(5), (f)(2), (f)(3), 
or (f)(5). The bank shall have such time 
to respond to a proposed directive as 
provided by the FDIC under paragraph 
(c) of this section. 
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(2) Immediate issuance of final direc-
tive. If the FDIC finds it necessary in 
order to carry out the purposes of sec-
tion 38 of the FDI Act, the FDIC may, 
without providing the notice prescribed 
in paragraph (a)(1) of this section, issue 
a directive requiring a bank imme-
diately to take actions or to follow 
proscriptions described in section 38 
that are within the FDIC’s discretion 
to require or impose under section 38 of 
the FDI Act, including section 38 (e)(5), 
(f)(2), (f)(3), or (f)(5). A bank that is 
subject to such an immediately effec-
tive directive may submit a written ap-
peal of the directive to the FDIC. Such 
an appeal must be received by the 
FDIC within 14 calendar days of the 
issuance of the directive, unless the 
FDIC permits a longer period. The 
FDIC shall consider any such appeal, if 
filed in a timely matter, within 60 days 
of receiving the appeal. During such pe-
riod of review, the directive shall re-
main in effect unless the FDIC, in its 
sole discretion, stays the effectiveness 
of the directive. 

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude: 

(1) A statement of the bank’s capital 
measures and capital levels; 

(2) A description of the restrictions, 
prohibitions or affirmative actions 
that the FDIC proposes to impose or 
require; 

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and 

(4) The date by which the bank sub-
ject to the directive may file with the 
FDIC a written response to the notice. 

(c) Response to notice—(1) Time for re-
sponse. A bank may file a written re-
sponse to a notice of intent to issue a 
directive within the time period set by 
the FDIC. The date shall be at least 14 
calendar days from the date of the no-
tice unless the FDIC determines that a 
shorter period is appropriate in light of 
the financial condition of the bank or 
other relevant circumstances. 

(2) Content of response. The response 
should include: 

(i) An explanation why the action 
proposed by the FDIC is not an appro-
priate exercise of discretion under sec-
tion 38; 

(ii) Any recommended modification 
of the proposed directive; and 

(iii) Any other relevant information, 
mitigating circumstances, documenta-
tion, or other evidence in support of 
the position of the bank regarding the 
proposed directive. 

(d) FDIC consideration of response. 
After considering the response, the 
FDIC may: 

(1) Issue the directive as proposed or 
in modified form; 

(2) Determine not to issue the direc-
tive and so notify the bank; or 

(3) Seek additional information or 
clarification of the response from the 
bank or any other relevant source. 

(e) Failure to file response. Failure by 
a bank to file with the FDIC, within 
the specified time period, a written re-
sponse to a proposed directive shall 
constitute a waiver of the opportunity 
to respond and shall constitute consent 
to the issuance of the directive. 

(f) Request for modification or rescission 
of directive. Any bank that is subject to 
a directive under this subpart may, 
upon a change in circumstances, re-
quest in writing that the FDIC recon-
sider the terms of the directive, and 
may propose that the directive be re-
scinded or modified. Unless otherwise 
ordered by the FDIC, the directive 
shall continue in place while such re-
quest is pending before the FDIC.

§ 308.202 Procedures for reclassifying 
a bank based on criteria other than 
capital. 

(a) Reclassification based on unsafe or 
unsound condition or practice—(1) 
Issuance of notice of proposed reclassi-
fication—(i) Grounds for reclassification. 
(A) Pursuant to § 325.103(d) of this chap-
ter, the FDIC may reclassify a well 
capitalized bank as adequately capital-
ized or subject an adequately capital-
ized or undercapitalized institution to 
the supervisory actions applicable to 
the next lower capital category if: 

(1) The FDIC determines that the 
bank is in unsafe or unsound condition; 
or 

(2) The FDIC, pursuant to section 
8(b)(8) of the FDI Act (12 U.S.C. 
1818(b)(8)), deems the bank to be en-
gaged in an unsafe or unsound practice 
and not to have corrected the defi-
ciency. 
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